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MEMO
To: JRPP (Sydney East)

From: Annie Leung

Date: 20 July 2015

Address: 150 Mowbray Road & 670-680 Willoughby Road, WILLOUGHBY NSW 2068

Ref/File No.: DA-2014/510 (2014SYE143)

Subject: Site isolation and the definition of shop top housing

I refer to the enquiry from the Panel regarding the following aspect of the proposed development
(email 20 July 2015): 

1. Shop top housing definition – a large number of the proposed units within the central spine of the 
site sit at and above ground level, with no retail or business uses below them.  The panel believes 
there might be a legal precedent that this does not meet the definition of ‘shop top housing’, 
perhaps regarding a DA in the Canterbury LGA.

Comments: During preliminary assessment of the application, the assessing officer has raised 
concerns that the residential component of the proposed development in its original form will not 
meet the definition of shop top housing for two reasons: 

a) Large parts of the residential component of the proposed Building A were not “above”
any retail/business premise

b) The commercial premise proposed in Building B was identified as an office premise. 

The applicant was also requested to address the recent court judgements concerning the definition 
of shop top housing. 

In response, the applicant has submitted legal advice to explain how the amended proposal meet 
the definition of shop top housing including references to Hrsto v Canterbury City Council (No 2) 
[2014] NSW LEC 121 and Blackmore Design Group Pty Ltd V Manly Council [2014] NSWLEC 164. 
Quoted below: 
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In order to meet the above elements of the definition of shop top housing as interpreted in the court 
judgements, the amended proposal incorporates a retail premise fronting Penshurst Street to 
ensure that the residential component of proposed Building A is all located at a level higher than 
the top most part of the retail/business premise. The proposed commercial premise proposed in 
Building B is identified as a business premise in the amended proposal. 

A copy of the applicant’s legal advice is attached. 

2. Isolated properties – there is no detail as to the actual valuations and formal offers made in 
attempts by the applicant to purchase those properties.  Email and phone conversations do not 
meet the Court principle, with the outcome being that those sites become isolated.  Council needs to 
see that the formal process has been followed, and advise the panel accordingly.

Comments: It is in the opinion the assessing officer that the isolation of the properties at the corner 
of Mowbray Road and Willoughby Road (immediately north of the proposed Building B), including 
No 132, 130A Mowbray Road, and No 684 Willoughby Road is not an outcome of the proposed 
development. This is due to the existing large commercial buildings at the properties, including No 
150 Mowbray Road and No 680 Willoughby Road forming the development site have already 
isolated the properties at No 132, 130A Mowbray Road, and No 684 Willoughby Road depriving 
them of vehicular access and potential redevelopment due to lack of consideration of potential for 
future amalgamation. In this regard, the site isolation of No 132, 130A Mowbray Road, and No 684 
Willoughby Road is an existing situation. 
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It should also be noted that:

 The proposed development is not in breach of any development standard with respect to 
minimum allotment size or minimum frontage requirement for such development. 

 The development application has provided a satisfactory response to the planning 
implications of future potential for amalgamation and redevelopment of the site with the 
adjoining isolated allotments. A conceptual design has been submitted with the application 
illustrating the potential of future amalgamation of the sites, with the redevelopment of the 
isolated sites and how it can achieve an appropriate urban form and with acceptable level 
of amenity (including residential amenity for shop top housing)

 The proposed development involves consolidation of three existing allotments, including 
the small/narrow allotment at No 670 Willoughby Road.

 The isolation of at No 132, 130A Mowbray Road, and No 684 Willoughby Road in its 
existing situation is primarily due to their lack of vehicular access. In this regard, the 
proposed development is a considered response to the site’s circumstances including the 
provision of a future basement extension to these properties for which vehicular access can 
be provided. The applicant is also accepting the imposing of a right of way to be imposed 
on the development site to facilitate such future vehicular access. 

 Due to No 132, 130A Mowbray Road, and No 684 Willoughby Road being very small 
allotments and that No 684 Willoughby Road is a strata property, for any consolidation to 
be practical and feasible, owners of all of the abovementioned isolated properties need to 
be agreeing to the consolidation. The applicant has documented that communication to 
these owners is not achieving any reasonable result at this point in time, and cannot 
progress to further negotiate offer or valuation of properties.

Based on the above, the strict application of planning principles of the NSW LEC with respect to 
Isolation of site by redevelopment(Melissa Grech v Auburn Council [2004] NSWLEC 40 at 51 & 
Cornerstone Property Group Pty Ltd v Warringah Council [2004] NSWLEC 189 at 31-34), including 
the requirement for details of the negotiations between the owners of the properties is not 
considered warranted. 
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